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testimony directly conflicts with that of another. Since it leads to a 
greater possibility of working out justice in each individual case, this 
flexible policy seems preferable to a rigid rule of exclusion. 



Provability of Contingent Claims in Bankruptcy. — Among the 
problems which have been presented to the courts under the Bank- 
ruptcy Law of 1898, few have surpassed in complexity that of the 
provability of contingent claims under § 63a. 1 The fact that the pres- 
ent Act contains no express provision for proving such claims, such as 
are found in the former Acts of 1841 and 1867, 2 is not conclusive evi- 
dence of the intention of Congress that they should not be provable, 
as the legislators may have thought the provisions of § 63a broad 
enough to include contingent claims without specific mention. And 
although a contingent claim may not be "a fixed liability absolutely 
owing at the time of the filing of the petition," as provided by § 63a 
(1), it is difficult to imagine a much broader provision than that of 
§ 63a (4), which permits the proving of all debts "founded upon an 
open account, or upon a contract express or implied." 

Many courts, however, have construed the words "absolutely owing" 
in clause (1) as limiting clause (4) also, suggesting that any other 
construction would render clause (1) mere surplusage, and on this 
ground have excluded contingent claims from proof 3 ; while other 
courts attain a similar result where it is impossible to compute the 
present value of the claim. 4 Thus one whom the bankrupt contracted 
to indemnify cannot prove his claim against the bankrupt's estate 
unless loss has been suffered prior to the filing of the petition, 5 nor 
can a landlord prove a claim for rent accruing subsequent to that 
date, as was decided in the recent case of In re J. Sayinshy & Son 
(D. C. W. D. Ky. 1913) 206 Fed. 523.« Similarly, a claim for attorney's 
fees stipulated for in a note in case of default in payment and col- 
lection by an attorney cannot be proved by the holder when the note 

'See 8 Columbia Law Rev. 305. § 63a provides that "debts of the bank- 
rupt may be proved and allowed against his estate which are (1) a 
fixed liability, as evidenced by a judgment or an instrument in writing, 
absolutely owing at the time of the filing of the petition against him, 
whether then payable or not, with any interest thereon which would have 
been recoverable at that date. * * * (4) founded upon an open ac- 
count, or upon a contract express or implied; * * *."' 

! S Stat. 445; 14 Stat. 525. 

z In re Roth & Appel (C. C. A. 1910) 181 Fed. 667; hi re Adams 
(D. C. 1904) 130 Fed. 381. 

4 Dunbar v. Dunbar (1903) 190 U. S. 340. 

*Iu re Ells (D. C. 1900) 98 Fed. 967; Leader v. Mattingly (1903) 140 
Ala. 444. 

"Some of the earlier cases refuse to allow claims for rent accruing 
subsequent to the adjudication on the theory that the adjudication ter- 
minates the relation of landlord and tenant. In re Jefferson (D. C. 1899) 
93 Fed. 948; In re Hays, Foster & Ward Co. (D. C. 1902) 117 Fed. 879. 
This theory would not prevent recovery of rent accruing between the 
filing of the petition and the adjudication. The later cases, however, 
have excluded proof of claims for any rent accruing subsequent to the 
filing of the petition, on the ground that such claims are contingent at 
that time. Watson v. Merrill (C. C. A. 1905) 136 Fed. 359; In re Roth 
& Appel, supra. The court in the principal case approves the latter view. 
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matures after the filing of the petition in bankruptcy against the 
maker. 7 

In striking contrast to these decisions is the unbroken line of 
cases deciding that a holder of a note may prove his claim against a 
bankrupt endorser, although the note has not matured at the time 
the petition in bankruptcy is filed. 8 

Although refusing to permit the proving of contingent claims, it 
has been held, where such claims are based on contracts of which an 
anticipatory breach is possible, that the filing of the petition consti- 
tutes such a breach, and that proof of the present value of the claim 
is permissible under § 63a (1) as a fixed liability absolutely owing at 
that time. 9 Although a voluntary petition may possibly constitute an 
anticipatory breach, it is difficult to find such a breach in the case 
of an involuntary petition, which does not necessarily prevent the 
bankrupt from executing his contract, and certainly shows no inten- 
tion on his part to repudiate it. 10 

But though the proving of contingent claims has been practically 
restricted to claims against a bankrupt indorser, 11 it might very well 
be extended on the principle of the latter cases to all contingent claims 
existing at the time of filing the petition which mature within a year 
after the adjudication, 12 and also to all claims having a present ascer- 
tainable value and based on a contingency which is bound to happen. 
To give clause (4) its broadest construction will not render clause 
(1) superfluous, 13 as claims based on judgments or on which interest 
is demanded, must still be proved under the latter clause. The sug- 
gested extension would permit the proving of all contingent claims, 
except those not maturing within a year after the adjudication, or 
having no computable value, which claims it would be obviously un- 
fair to other creditors to admit. It is also within the spirit of the 
Bankruptcy Act, in that it would lessen the possibility of contingent 
liabilities falling due soon after the discharge of the bankrupt, and 
preventing him from securing the fresh start contemplated by the 
Act. 

The result reached in the Sapinsky case, would not be affected by 

7k re Keeton, Stell & Co. (D. C. 1903) 126 Fed. 426; In re Thompson 
Milling Co. (D. C. 1906) 144 Fed. 314; but see In re Holmes Lumber Co. 
(D. C. 191 1) 189 Fed. 178. 

8 Moch v. Market Street Bank (C. C. A. 1901) 107 Fed. 897; In re 
Philip Semmer Glass Co. (C. C. A. 1905) 135 Fed. 77. 

'In re Swift (C. C. A. 1901) 112 Fed. 315; In re Neff (C. C. A. 1907) 
157 Fed. 57- 

m In re Imperial Brewing Co. (D. C. 1906) 143 Fed. 579; In re Hartman 
(D. C. 1909) 166 Fed. 776. The only possible anticipatory breach, it 
would seem, is the act of bankruptcy occasioning the petition, but this 
has never been so treated. 

"On the authority of these cases, however, proof was permitted of a 
claim on an oral contract of employment, In re James Dunlap Carpet 
Co. (D. C. 1908) 163 Fed. 541, and also a claim for rent accruing after 
the filing of the petition and the adjudication. In re Caloris Mfg. Co. 
(D. C. 1910) 179 Fed. 722. 

15 § 57 n. provides that all claims must be proved within a year after the 
date of the adjudication. 

"See In re Smith (D. C. 1906) 146 Fed. 923; In re Lyons Beet Sugar 
Ref. Co. (D. C. 191 1 ) 192 Fed. 445. 
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this rule on account of the peculiar character of rent." In the case 
of In re D. Levy & Sons Go. (D. 0. D. Md. 1913) 208 Fed. 479, it 
was held that one employed under a year's contract for a stipulated 
weekly wage could not prove against the estate of his bankrupt em- 
ployer a claim for installments of salary not earned at the time of 
the filing of the petition. As the employer's liability would have be- 
come absolute and the claimant's damages definitely ascertainable 
within a year after the adjudication, it would seem that the rule 
suggested should apply and that proof of the claim should have been 
allowed at the time when it matured." 



Contempt by Publication. — There seems to be no doubt that the 
courts' power summarily to punish for contempt is founded in the 
necessity for self-preservation. 1 The delicate task of denning it has 
nowhere caused the judges more perplexity than in determining the 
status of "outdoor" criticism of the judiciary. The English courts, 
proceeding on the theory that they represent the crown and are clothed 
with his royal authority, have determined that they possess the power 
to punish as a contempt any publication tending to bring a judge into 
ridicule. 2 Some American courts have reached the same result, assert- 
ing that a publication which they deem libelous on themselves tends 
to bring the administration of justice into disrepute and to dimmish 
public confidence in the courts. 3 The efficacy of summary punishment 
in compelling respect for courts may well be doubted and it is not 
improbable that the effect of the existence of this weapon in the hands 
of the judiciary is more than offset by the popular antagonism often 
aroused by its exercise. 4 

By the weight of American authority this unlimited and arbitrary 
power, lodged in a governmental agency and relic of a theory of gov- 
ernment by divine right, is thought to be at variance with the spirit 

"Rent is an obligation arising out of the possession and enjoyment of 
land and does not constitute a debt until such possession and enjoyment 
takes place. In re Arnstein (D. C. 1899) 101 Fed. 706; see Deane v. 
Coldwell (1879) 127 Mass. 242. Only rent, therefore, which has accrued 
at the time of filing the petition, is provable under § 63a (1) which speci- 
fies that debts alone may be proved. 

"In re James Dunlap Carpet Co., supra. 

J State v. Morrill (1855) 16 Ark. 384. See Re Gompers (1913) 40 App. 
D. C. 293. 

s Rex v. Almon (1765) Wilm. Opin. 243, 8 St. Tr. 54. See 24 Law 
Quar. Rev. 184, 266. 

3 State v. Morrill, supra; Burdett v. Commonwealth (1904) 103 Va. 
838; In re Cheeseman (1886) 49 N. J. L. 115; See In re Chadwick (1896) 
109 Mich. 588. See note in 50 Am. St. R. 572. 

It is to be noted, however, that fair comment and criticism of a court's 
acts often tend toward the same result, and were indeed formerly con- 
sidered punishable for this very reason. See Trial of Smith (1680) 7 St. 
Tr. 931. See note 15. 

'Stuart v. People (i842)_ 4 111. 395. While technically it is the court's 
reputation the judge is vindicating, and not his own, Patterson v. Colorado 
(1907) 205 U. S. 454, his personal interest may predominate. Popularly, 
he has always been considered as sitting in his own cause. See State ex rel. 
Atty. Genl. v. Cir. Ct. (1897) 97 Wis. 1. 



